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QUESTIONS PRESENTED 

1. May students of a university organized as a 

public charity overcome the Attorney General’s 

exclusive standing to bring an action alleging that 

the university’s fiduciaries breached their duties to 

that university, simply by claiming that they have 

suffered an injury as a result of the fiduciaries’ 

decisions? 

2. Do such students have standing to demand 

court-ordered divestiture of the university’s 

endowment from fossil fuel companies simply because 

those students receive some benefit from that 

university’s charitable activity? 

STATEMENT OF THE CASE 

1. Nature of the Case. 

Plaintiffs-Appellants Harvard Climate Justice 

Coalition, Alice M. Cherry, Benjamin A. Franta, Sidni 

M. Frederick, Joseph E. Hamilton, Olivia M. Kivel, 

Talia K. Rothstein, Kelsey C. Skaggs (collectively, 

the "Students"), appeal a judgment of the Suffolk 

County Superior Court (Wilson, J.)/1 ruling that, inter 

1 The Appendix will be cited as "App. [page number];" 
Students’ Brief will be cited as "St. Br. at [page 
number];" the Brief of the Animal Legal Defense Fund 
as Amicus Curiae will be cited as "ALDF Br. at [page 

(footnote continued...) 



alia, they lack standing to litigate a claim that 

Defendants-Appellees President and Fellows of Harvard 

College ("Harvard Corporation") and Harvard Management 

Corporation, Inc. ("Harvard Management") have 

mismanaged Harvard University’s endowment.2 

2. Prior Proceedings. 

On November 19, 2014, the Students (who are 

Harvard students) filed their complaint alleging that, 

inter alia, Harvard Corporation and Harvard Management 

have breached their fiduciary duties to Harvard by 

investing a portion of its endowment in fossil fuel 

companies. App. 5-6 at If 1, 3-9. As relief. 

Students primarily seek an injunction ordering Harvard 

Corporation and Harvard Management to divest Harvard’s 

endowment from fossil fuel companies. App. 15 at 

f 74. Because Harvard is a public charity. Students 

named the Attorney General as a necessary party 

(...footnote continued) 

number];" and the Brief of Amicus Dr. James E. Hansen 
will be cited as "Hansen Br. at [page number]." 

2 The Attorney General is not a party to Count II of 
Students’ complaint - alleging, on behalf of "Future 
Generations," a claim of "Intentional Investment in 
Abnormally Dangerous Activities" - and thus the 
Attorney General takes no position with respect to 
Students’ appeal of the dismissal of that count. App. 
14-15 at if 63-73. 
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pursuant to G.L. c. 12, § 8G. App. 7 at 51 13. 

On December 10, 2014, the Attorney General moved 

to dismiss the Complaint pursuant to Mass. R. Civ. P. 

12(b)(1) and 12(b)(6), asserting that she has the 

exclusive standing to litigate this claim. App. 29. 

Harvard Corporation and Harvard Management filed 

similar motions to dismiss. Id. 

On March 17, 2015, the Superior Court issued its 

Memorandum of Decision and Order on Defendants’ 

Motions to Dismiss (the "Decision"), which, inter 

alia, granted the Attorney General’s motion to 

dismiss. App. 42. This appeal followed. 

3. Statement of Facts. 

The Complaint alleges that the burning of fossil 

fuels has contributed to climate change (and 

associated "deleterious geopolitical, economic, and 

social consequences") and that Harvard has a duty "to 

respond to climate change." App. 7-9 at M 16-28, 31. 

From this premise. Students allege that Harvard 

Corporation’s and Harvard Management’s investment of a 

portion of Harvard’s endowment in "publicly traded 

fossil fuel companies" has helped cause "environmental 

and social harms," and thus is inconsistent with 

Harvard’s charitable mission and amounts to 
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mismanagement of Harvard’s endowment. App. 9-11 at 511 

32-47. 

SUMMARY OF ARGUMENT 

It is well-settled that the Attorney General has 

the exclusive duty to see to the due application of 

charitable funds, and that private plaintiffs may 

assert a charitable mismanagement claim only if they 

"assert interests in such organizations which are 

distinct from those of the general public." Weaver v. 

Wood, 425 Mass. 270, 276 (1997). A private plaintiff 

seeking to assert such a mismanagement claim must show 

that his or her "claim has arisen from a personal 

right that directly affects the individual member, 

such as where the member has a right to vote in 

connection with some aspect of the charity’s affairs 

. . . and is prohibited from doing so." Id. See pages 

8-14. 

The two interests asserted by these Students fall 

short of meeting this high bar. First, Students 

allege that they have standing to litigate this 

mismanagement claim because the investment of a 

portion of Harvard’s endowment in fossil fuel 

companies has caused them harm. But Students’ alleged 

injury fails to demonstrate that their claim has 

-4-



arisen from a "personal right" in the administration 

and management of Harvard’s endowment, as Weaver 

requires. As a result, this alleged injury fails to 

establish that Students have standing to litigate this 

claim. See pages 15-19. 

Second, Students allege that they have standing 

to litigate this mismanagement action because, as 

Harvard students, they receive the benefits of 

Harvard’s charitable activity. But this argument 

rests on a fundamental misapprehension of charities 

law, which establishes that a charity’s beneficiaries 

consist of the indefinite class of persons that such 

charity is intended to serve, including those that do 

not directly benefit from its activities. See Brady 

v. Ceaty, 349 Mass. 180, 182-83 (1965). Thus, 

Students’ relationship to Harvard’s endowment is no 

different than any other member of the indefinite 

class served by Harvard - all are its beneficiaries. 

And the Supreme Judicial Court’s precedent makes clear 

that the Attorney General is the exclusive 

representative of that indefinite class of 

beneficiaries. See, e.g., Weaver, 425 Mass. at 275. 

Thus, Students’ status as Harvard students, and their 

receipt of associated benefits, is insufficient to 

-5-



confer standing. Indeed, a review of the principles 

underlying the Attorney General’s exclusive standing 

establish that it was designed to preempt private 

mismanagement claims exactly like those asserted by 

Students here. See pages 19-32. 

As a result, this Court should affirm the 

Superior Court’s Decision. 

ARGUMENT 

I. Standard of Review and Governing Legal 
Principles. 

An appellate court engages in de novo review of a 

dismissal pursuant to Mass. R. Civ. P. 12(b) (1) or 

12(b)(6). Curtis v. Herb Chambers 1-95, Inc., 458 

Mass. 674, 676 (2011). In evaluating a motion to 

dismiss, the court assumes the truth of the factual 

allegations .in the plaintiffs’ complaint, as well as 

any favorable inferences reasonably drawn from them. 

Ginther v. Comm’r of Ins., 427 Mass. 319, 322 (1998). 

The court then asks whether the complaint, so 

construed, "possess [es] enough heft to ’>sho[w] that 

the pleader is entitled to relief.’" lannacchino v. 

Ford Motor Co., 451 Mass. 623, 636 (2008) (citing Bell 

Atl. Corp. v. Twombly, 550 U.S. 544, 557 (2006)). In 

making this determination, the court "look[s] beyond 
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the conclusory allegations in the complaint and 

focus [es] on whether the factual allegations plausibly 

suggest an entitlement to relief." Curtis, 458 Mass. 

at 67 6. 

To have standing, the plaintiff bears the burden 

of proving "that the challenged action has caused the 

[plaintiff] injury." Brantley v. Hampden Div. of 

Probate and Family Court Dept., 457 Mass. 172, 181 

(2010) (quoting Slama v. Attorney Gen., 384 Mass. 620, 

624 (1981)); see also id. ("a plaintiff must 

demonstrate standing separately for each form of 

relief sought"). "[SJtanding is not measured by the 

intensity of the litigant’s interest or the fervor of 

his advocacy." Enos v. Sec’y of Envtl. Affairs, 432 

Mass. 132, 135 (2000) (internal quotation omitted). 

"Alleged injury that is ^speculative, remote, and 

indirect’ will not suffice to confer standing"; 

rather, the alleged injury "must be a direct 

consequence of the complained of action." Brantley, 

457 Mass. at 181 (quoting Ginther, 427 Mass. at 323). 

-7-



II. Students Lack Standing to Challenge the 
Management of Harvard’s Endowment. 

A. The Attorney General Has the Exclusive 
Standing to See to the Due Application of 
Charitable Funds. 

Pursuant to G.L. c. 12, § 8, the Attorney General 

has the duty to "enforce the due application of funds 

given or appropriated to public charities within the 

commonwealth and prevent breaches of trust in the 

administration thereof." And for more than 100 years, 

the Supreme Judicial Court has recognized that the 

Attorney General’s duty to prevent the misuse or 

mismanagement of charitable funds is exclusive: 

We consistently have held that only the 
Attorney General can bring an action 
alleging the misuse of charitable assets. A 
century ago we noted: "The law has provided 
a suitable officer to represent those 
entitled to the beneficial interests in a 
public charity. It has not left it to 
individuals to assume this duty, or even to 
the court to select a person for its 
performance. Nor can it be doubted that 
such a duty can be more satisfactorily 
performed by one acting under official 
responsibility than by individuals, however 
honorable their character and motives may 
be. " 

Weaver, 425 Mass. at 275 (quoting Burbank v. Burbank, 

152 Mass. 254, 256 (1890)); see also Ames v. Attorney 

Gen., 332 Mass. 246, 250 (1955) ("The duty of taking 

-8-



action to protect public charitable trusts 3 and to 

enforce proper application of their funds rests solely 

upon the Attorney General as the representative of the 

public interests."); Dillaway v. Burton, 256 Mass. 

568, 573 (1926) ("It is well settled that it is the 

exclusive function of the Attorney General to correct 

abuses in the administration of a public charity by 

the institution of proper proceedings. It is his duty 

to see that the public interests are protected and to 

proceed in the prosecution or to decline so to proceed 

as those interests may require."). 

Here, Students allege that Harvard Corporation 

and Harvard Management have mismanaged Harvard's 

endowment by investing a portion of those charitable 

funds in "fossil fuel companies." As a result, this 

3 Massachusetts courts apply this principle 
consistently in cases involving both charitable 
corporations and charitable trusts. For example, in 
Lopez v. Medford Community Center, Inc., 384 Mass. 163 
(1981), the plaintiffs asserted that the directors of 
a charitable corporation had mismanaged that 
corporation. Id. at 167. In holding that the 
Attorney General had the exclusive standing to 
litigate that claim, the court relied upon Ames, a 
case involving allegations of mismanagement of a 
charitable trust. See Lopez, 384 Mass. at 167 (citing 
Ames court's explanation of Attorney General's 
exclusive standing); Ames, 332 Mass. at 248 (applying 
exclusive standing doctrine to allegations that 
trustees had breached terms of a charitable trust). 
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