COMMONWEALTH OF MASSACHUSETTS

Appeals Court

SUFFOLK, SS. No. 2015-P-0905

HARVARD CLIMATE JUSTICE COALITION, ALICE M. CHERRY, BENJAMIN A.
FRANTA, SIDNI M. FREDERICK, JOSEPH E. HAMILTON, OLIVIA M. KIVEL, TALIA K.
ROTHSTEIN, KELSEY C. SKAGGS AND FUTURE GENERATIONS,

Plaintiffs-Appellants,

V.

PRESIDENT AND FELLOWS OF HARVARD COLLEGE (“HARVARD CORPORATION™),
HARVARD MANAGEMENT COMPANY, INC., AND ATTORNEY GENERAL OF THE
COMMONWEALTH OF MASSACHUSETTS,

Defendants-Appellees.

ON APPEAL FROM A FINAL JUDGMENT
OF THE SUFFOLK SUPERIOR COURT

BRIEF OF DEFENDANT-APPELLEE ATTORNEY GENERAL OF THE
COMMONWEALTH OF MASSACHUSETTS

MAURA HEALEY
Attorney General

Brett J. Blank (BBO No. 686635)

Assistant Attorney General

Non-Profit Organizations/Public Charities Division
100 Cambridge Street

Boston, Massachusetts 02108

617-963-2346

brett.blank@state.ma.us




TABLE OF CONTENTS

QUESTLONS BPRESENTED .:cssssnssssssssnvsnssdussssmsansess

STATENMENT QF THE CASE sssssaas s 55 aes s mes odemss6e sene s
i Natuie 6f thic Ta8s st et vhaa v vahses §o&ids
2 Prior ProcealiilB. sorvrnssans s su s R endnas men
3is Stalement 6f PSS ssacssnissssasasmnsshsasss

SUMMARY QOF ARGUMENT .icscemprensad s sso i g ndasnunganis s

ARGUMENT wswsnupsmoeos 59 vd s sa@8ed s ife s ns @vss s s 5asss
I. Standard of Review and Governing Legal

PRIAGIBLEE, sivusssnnsans s s ssaBuss 88 s %84 4883

IT. Students Lack Standing to Challenge the
Management of Harvard’s Endowment. ..........

A, The Attorney General Has the
Exclusive Standing to See to the
Due Application of Charitable
BURES s sswwse ame s meae o858 6a0eses e s s ess

B. The Superior Court Properly
Concluded that Students May Not
Invoke the “Special Standing”
Doctrine. ...ttt it

L The Special Standing Doctrine
Applies Only in Certain,
Timited IASLANCES.: ssvsvssrasns s s

25 The Alleged Harms Caused by
Harvard’s Investment in
Fossil Fuel Companies Do Not
Establish that Students Have
a Personal, Enforceable
Interest in the Management of
Harvard’s Endowment. .............

3. The Superior Court Properly
Concluded that Students’
Status as Harvard Students
Did Not Confer Special



Standing to Challenge the
Investment of Harvard’s

BOCOOWHERE: wsnmasmvesswss® s siwssss 19
4. Sound Policy Compels the

Affirmance of the Superior

Cottt’ S DECLELOT: v ws e sesssses 26

a. Harvard’s Status as a

Non-Member Entity Is Not
Improper, and Does Not
“Permit[] it to Evade

Legal Challenge.” ........... 26

b The Superior Court’s
Conclusion that Students
Lack Standing is
Consistent with the
Policies Underlying the
Attorney General’s

Exclusive Standing. ......... 29
CONCLUSION isassnsaon s e s soasasssm s s @ as s s a5 gusss 32
ADDENDUM. 5. a2 s smad safbssabedles s @idsadssiasds SR eens 34

—1i-



TABLE OF AUTHORITIES

Cases

Ames v. Attorney Gen.,

332 Mass., 248 (1l9885) svessvvumawssans s

Bell Atl. Corp. v. Twombly,

abl U.8. bd4 (Z0UB] ssossavssnarsuvnenss

Brady v. Ceaty,

248 Mags., 180 (1385] ssssvnrnnuvinssdnn

Brantley v. Hampden Div. of Prob. & Fam. Ct.
A5T Mass. LT1Z (Z2010) scsssisaomisssispos

Burbank v. Burbank,

182 Masg., 2894 (1B890] .iesvsoamrswnsenssms

Cook v. Lloyd Noland Fdn.,

825 So.2d 83 (Alas Z2001) csswssssmsmans

Curtis v. Herb Chambers I-95, Inc.,

458 Mass8. ©714 (2011) scsssswssssvssnsss

Dillaway v. Burton,

256 Mas8« b8 [(1926) czsssnsossnsnsusaos

Enos v. Sec’y of Envtl. Affairs,

432 Mass. 132 (2000) ...,

Estate of Moulton v. Puopolo,

467 Massy 478 {2014) wovepmssempmmumnsmes

Ginther v. Comm’r of Ins.,

4277 Mags. 319 [1998) swssnsvwsnssmunnseen

Hardman v. Feinstein,

195 Cal. App. 3d 157 (1987) vvvvuvrnnen..

Tannacchino v. Ford Motor Co.,

451 Mags. 620 (ZUUE) sssssssssvinssensan

In re Boston Reg. Med. Ctr., Inc.

328 F. Supp. 2d 130 (D. Mass. 2004) ....

e e s R

...... Dy Bl

...... 8, 23



Jessie v. Boynton,
J ek Masn, 293 118TT) svsesvnsvpsuvosssus 13, 2B, 29

Jones v. Grant,
344 50.2d 1210 (Bla. J1OTT) covvnscms swanppsonadds 2.5

Lopez v. Medford Community Ctr., Inc.,
384 Mass. 163 (1981) it iiineinennennnn passim

Maffei v. Roman Catholic Archbishop of Boston,
449 Mags. 235 12007) sansvsssssnnsanusnnusaanons 13

Miller v. Alderhold,
228 G B8 [LOTL) s anvaessni amdissee nss s sees s 24

Russell v. Yale Univ.,
737 R.2d. 941 (Comm. App. Ct.: 1999) isiismssavses 24

Slama v. Attorney Gen.,
e Hapn, 880 {1081 secremssssnrmapresuresunsyss 7

Trustees of Andover Theological Seminary V.
Visitors of Theological Institution in
Phillips Acad. in Andover,

253 Mag8, 200 [1948)] ssssunsvcanarssrsassivasnsnns 13
Trustees of Dartmouth College v. Woodward,

17 BeBas 918 (1BLlY] ssssvannssnsrmnassssnnasnsasns 24
Weaver v. Wood,

425 Mas88: 270 (1997) sscisssiacmssnssscdonssss passim
Statutes
G.L. C. 12, 8§ B ittt ittt ittt it i i 8
G.L. C. 12, 8§ 8BG ittt ittt ittt e et e e e e e e 3
Belin By 18Uy B 2 svevvorrrpsrvsmusrnnsrneevansy 21, 26, 21

Regulations

Mag8.: Rs GlWs Ps 12(B) (1) ssssvasnsssnssoisssssvssss I b

Maggs Rs: Qi Ba 12(b) () ssssvssasnos sssssssssssss 3, 6

—ixr—



Miscellaneous

GEORGE GLEASON BOGERT, ET AL.,
THE Law or TRUSTS AND TRUSTEES § 411 (3d Ed. 2005)... 22

AUSTIN WAKEMAN SCOTT, ET AL.,
ScoTT AND ASCHER ON TrusTs § 37.3.10 (5th Ed.) ..24, 30



QUESTIONS PRESENTED

1l May students of a university organized as a
public charity overcome the Attorney General’s
exclusive standing to bring an action alleging that
the university’s fiduciaries breached their duties to
that university, simply by claiming that they have
suffered an injury as a result of the fiduciaries’
decisions?

2. Do such students have standing to demand
court-ordered divestiture of the university’s
endowment from fossil fuel companies simply because
those students receive some benefit from that
university’s charitable activity?

STATEMENT OF THE CASE

i Nature of the Case.

Plaintiffs-Appellants Harvard Climate Justice
Coalition, Alice M. Cherry, Benjamin A. Franta, Sidni
M. Frederick, Joseph E. Hamilton, Olivia M. Kivel,
Talia K. Rothstein, Kelsey C. Skaggs (collectively,
the “Students”), appeal a judgment of the Suffolk

County Superior Court (Wilson, Tadpt ruling that, inter

! The Appendix will be cited as “App. [page number];”
Students’ Brief will be cited as “St. Br. at [page

number];” the Brief of the Animal Legal Defense Fund
as Amicus Curiae will be cited as “ALDF Br. at [page

(footnote continued..)



alia, they lack standing to litigate a claim that
Defendants-Appellees President and Fellows of Harvard
College (“Harvard Corporation”) and Harvard Management
Corporation, Inc. (“Harvard Management”) have
mismanaged Harvard University’s endowment.?

2. Prior Proceedings.

On November 19, 2014, the Students (who are
Harvard students) filed their complaint alleging that,
inter alia, Harvard Corporation and Harvard Management
have breached their fiduciary duties to Harvard by
investing a portion of its endowment in fossil fuel
companies. App. 5-6 at 99 1, 3-9. As relief,
Students primarily seek an injunction ordering Harvard
Corporation and Harvard Management to divest Harvard’s
endowment from fossil fuel companies. App. 15 at
9@ 74. Because Harvard is a public charity, Students

named the Attorney General as a necessary party

(..footnote continued)
number];” and the Brief of Amicus Dr. James E. Hansen

will be cited as “Hansen Br. at [page number].”

2 The Attorney General is not a party to Count II of

Students’ complaint - alleging, on behalf of “Future
Generations,” a claim of “Intentional Investment in
Abnormally Dangerous Activities” - and thus the
Attorney General takes no position with respect to
Students’ appeal of the dismissal of that count. App.
14-15 at 99 63-73.



pursuant to G.L. c. 12, § 8G. 2App. 7 at 1 13.

On December 10, 2014, the Attorney General moved
to dismiss the Complaint pursuant to Mass. R. Civ. P.
12 (b) (1) and 12(b) (6), asserting that she has the
exclusive standing to litigate this claim. App. 29.
Harvard Corporation and Harvard Management filed
similar motions to dismiss. Id.

On March 17, 2015, the Superior Court issued its
Memorandum of Decision and Order on Defendants’
Motions to Dismiss (the “Decision”), which, inter
alia, granted the Attorney General’s motion to
dismiss. App. 42. This appeal followed.

3. Statement of Facts.

The Complaint alleges that the burning of fossil
fuels has contributed to climate change (and
associated “deleterious geopolitical, economic, and
social consequences”) and that Harvard has a duty “to
respond to climate change.” App. 7-9 at 99 16-28, 31.
From this premise, Students allege that Harvard
Corporation’s and Harvard Management’s investment of a
portion of Harvard’s endowment in “publicly traded
fossil fuel companies” has helped cause “environmental

and social harms,” and thus is inconsistent with

Harvard’s charitable mission and amounts to



mismanagement of Harvard’s endowment. App. 9-11 at 19

32~47 .

SUMMARY OF ARGUMENT

It is well-settled that the Attorney General has
the exclusive duty to see to the due application of
charitable funds, and that private plaintiffs may
assert a charitable mismanagement claim only if they
“assert interests in such organizations which are
distinct from those of the general public.” Weaver v.
Wood, 425 Mass. 270, 276 (1997). A private plaintiff
seeking to assert such a mismanagement claim must show
that his or her “claim has arisen from a personal
right that directly affects the individual member,
such as where the member has a right to vote in
connection with some aspect of the charity’s affairs

and is prohibited from doing so.” Id. See pages

The two interests asserted by these Students fall
short of meeting this high bar. First, Students
allege that they have standing to litigate this
mismanagement claim because the investment of a
portion of Harvard’s endowment in fossil fuel
companies has caused them harm. But Students’ alleged

injury fails to demonstrate that their claim has



arisen from a “personal right” in the administration
and management of Harvard’s endowment, as Weaver
‘requires. As a result, this alleged injury fails to
establish that Students have standing to litigate this
claim. See pages 15-19.

Second, Students allege that they have standing
to litigate this mismanagement action because, as
Harvard students, they receive the benefits of
Harvard’s charitable activity. But this argument
rests on a fundamental misapprehension of charities
law, which establishes that a charity’s beneficiaries
consist of the indefinite class of persons that such
charity is intended to serve, including those that do
not directly benefit from its activities. See Brady
v. Ceaty, 349 Mass. 180, 182-83 (1965). Thus,
Students’ relationship to Harvard’s endowment is no
different than any other member of the indefinite
class served by Harvard — all are its beneficiaries.
And the Supreme Judicial Court’s precedent makes clear
that the Attorney General is the exclusive
representative of that indefinite class of
beneficiaries. See, e.g., Weaver, 425 Mass. at 275.
Thus, Students’ status as Harvard students, and their

receipt of associated benefits, is insufficient to



confer standing. Indeed, a review of the principles
underlying the Attorney General’s exclusive standing
establish that it was designed to preempt private
mismanagement claims exactly like those asserted by
Students here. See pages 19-32.

As a result, this Court should affirm the
Superior Court’s Decision.

ARGUMENT

I. Standard of Review and Governing Legal
Principles.

An appellate court engages in de novo review of a
dismissal pursuant to Mass. R. Civ. P. 12(b) (1) or
12(b) (6). Curtis v. Herb Chambers I-95, Inc., 458
Mass. 674, 676 (2011). 1In evaluating a motion to
dismiss, the court assumes the truth of the factual
allegations .in the plaintiffs’ complaint, as well as
any favorable inferences reasonably drawn from them.
Ginther v. Comm’r of Ins., 427 Mass. 319, 322 (1998).
The court then asks whether the complaint, so
construed, “possess[es] enough heft to ‘sho[w] that
the pleader is entitled to relief.’” TIannacchino v.
Ford Motor Co., 451 Mass. 623, 636 (2008) (citing Bell
Atl. Corp. v. Twombly, 550 U.S. 544, 557 (2006)). In

making this determination, the court “look[s] beyond



the conclusory allegations in the complaint and
focus[es] on whether the factual allegations plausibly
suggest an entitlement to relief.” Curtis, 458 Mass.
at 676.

To have standing, the plaintiff bears the burden
of proving “that the challenged action has caused the
[plaintiff] injury.” Brantley v. Hampden Div. of
Probate and Family Court Dept., 457 Mass. 172, 181
(2010) (quoting Slama v. Attorney Gen., 384 Mass. 620,
624 (1981)); see also id. (“a plaintiff must
demonstrate standing separately for each form of
relief sought”). “[S]tanding is not measured by the
intensity of the litigant’s interest or the fervor of
his advocacy.” Enos v. Sec’y of Envtl. Affairs, 432
Mass. 132, 135 (2000) (internal quotation omitted).
“Alleged injury that is ‘speculative, remote, and
indirect’ will not suffice to confer standing”;
rather, the alleged injury “must be a direct
consequence of the complained of action.” Brantley,

457 Mass. at 181 (quoting Ginther, 427 Mass. at 323).



II. Students Lack Standing to Challenge the
Management of Harvard’s Endowment.

A. The Attorney General Has the Exclusive
Standing to See to the Due Application of
Charitable Funds.

Pursuant to G.L. c. 12, § 8, the Attorney General
has the duty to “enforce the due application of funds
given or appropriated to public charities within the
commonwealth and prevent breaches of trust in the
administration thereof.” And for more than 100 years,
the Supreme Judicial Court has recognized that the
Attorney General’s duty to prevent the misuse or
mismanagement of charitable funds is exclusive:

We consistently have held that only the
Attorney General can bring an action
alleging the misuse of charitable assets. A
century ago we noted: “The law has provided
a suitable officer to represent those
entitled to the beneficial interests in a
public charity. It has not left it to
individuals to assume this duty, or even to
the court to select a person for its
performance. Nor can it be doubted that
such a duty can be more satisfactorily
performed by one acting under official
responsibility than by individuals, however
honorable their character and motives may
be:”

Weaver, 425 Mass. at 275 (quoting Burbank v. Burbank,
152 Mass. 254, 256 (1890)); see also Ames v. Attorney

Gen., 332 Mass. 246, 250 (1955) (“The duty of taking


























































































